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conference will advance its evaluation
of the application.

(ii) If the DOE determines that there
is insufficient information upon which
to base a decision and if upon request
the necessary additional information is
not submitted, the DOE may dismiss
the application without prejudice. If
the failure to supply additional infor-
mation is repeated or willful, the DOE
may dismiss the application with prej-
udice. If the applicant fails to provide
the notice required by paragraph (e) of
this section, the DOE may dismiss the
application without prejudice.

(iii) An order dismissing an applica-
tion for any of the reasons specified in
paragraph (g)(1)(ii) of this section shall
contain a statement of the grounds for
the dismissal. The order shall become
final within 5 days of its service upon
the applicant, unless within such 5-day
period the applicant files an amend-
ment correcting the deficiencies identi-
fied in the order. Within 5 days of the
filing of such amendment, the DOE
shall notify the applicant whether the
amendment corrects the specified defi-
ciencies. If the amendment does not
correct the deficiencies specified in the
order, the order shall become a final
order of the DOE of which the appli-
cant may seek judicial review.

(2) An application for review of an
order shall be processed only if the ap-
plicant demonstrates that—

(i) There is probable cause to believe
that the supply order is erroneous, in-
equitable, or unduly burdensome; or

(ii) There has been discovered a law,
regulation, interpretation, ruling,
order or decision that was in effect at
the time of the application which, if it
had been made known to the DOE,
would have been relevant to the supply
order and would have substantially al-
tered the supply order; or

(iii) There has been a substantial
change in the facts or circumstances
affecting the applicant, which change
has occurred during the interval be-
tween issuance of the supply order and
the date of the application and was
caused by forces or circumstances be-
yond the control of the applicant.

(h) Decision. (1) Upon consideration of
the application and other relevant in-
formation received or obtained during
the proceeding, the DOE shall issue an
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order granting or denying the modi-
fication or rescission of the supply
order requested in the application for
review.

(2) The DOE shall process applica-
tions for review as expeditiously as
possible. When administratively fea-
sible, the DOE shall issue an order
granting or denying the application
within 20 business days after receipt of
the application.

(3) The order shall include a written
statement setting forth the relevant
facts and the legal basis of the order.
The order shall state that it is a final
order of which the applicant may seek
judicial review.

(4) The DOE shall serve a copy of the
order upon the applicant and any other
party who participated in the pro-
ceeding.

§218.33 Stay.

(a) The DOE may issue an order
granting a stay if the DOE determines
that an applicant has made a compel-
ling showing that it would incur seri-
ous and irreparable injury unless im-
mediate stay relief is granted pending
determination of an application for re-
view pursuant to this subpart. An ap-
plication for a stay shall be labeled as
such on the application and on the out-
side of the envelope in which the appli-
cation is transmitted, and shall be in
writing and signed by the firm filing
the application. It shall include a de-
scription of the proceeding incident to
which the stay is being sought and of
the facts and circumstances which sup-
port the applicant’s claim that it will
incur irreparable injury unless imme-
diate stay relief is granted. The appli-
cant shall comply with the general fil-
ing requirements stated in 10 CFR 205.9
in addition to the requirements stated
in this section. The DOE on its own ini-
tiative may also issue an order grant-
ing a stay upon a finding that a firm
will incur irreparable injury if such an
order is not granted.

(b) An order granting a stay shall ex-
pire by its terms within such time
after issuance, not to exceed 30 days as
the DOE specifies in the order, except
that it shall expire automatically 5
days following its issuance if the appli-
cant fails within that period to file an
application for review unless within
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that period the DOE for good cause
shown, extends the time during which
the applicant may file an application
for review.

(c) The order granting or denying a
stay is not an order of the DOE subject
to administrative review.

§218.34 Addresses.

All correspondence, petitions, and
any information required by this part
shall be submitted to: Administrator,
Economic Regulatory Administration,
Department of Energy, 2000 M Street,
NW., Washington, DC 20461, and to the
Director, Office of Hearings and Ap-
peals, Department of Energy, 2000 M
Street, NW., Washington, DC 20461.

Subpart E—Investigations, Viola-
fions, Sanctions and Judicial
Actions

§218.40 Investigations.

(a) The DOE may initiate and con-
duct investigations relating to the
scope, nature and extent of compliance
by any person with the rules, regula-
tions or statutes of the DOE or any
order promulgated by the DOE under
the authority of section 251 of EPCA,
or any court decree.

(b) Any duly designated and author-
ized representative of DOE has the au-
thority to conduct an investigation
and to take such action as he deems
necessary and appropriate to the con-
duct of the investigation including any
action pursuant to §205.8.

(c) There are no parties, as that term
is used in adjudicative proceedings, in
an investigation under this subpart,
and no person may intervene or par-
ticipate as a matter of right in any in-
vestigation under this subpart.

(d) Any person may request the DOE
to initiate an investigation pursuant to
paragraph (a) of this section. A request
for an investigation shall set forth the
subject matter to be investigated as
fully as possible and include supporting
documentation and information. No
particular forms or procedures are re-
quired.

(e) Any person who is requested to
furnish documentary evidence or testi-
mony in an investigation, upon written
request, shall be informed of the gen-
eral purpose of the investigation.
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(f) DOE shall not disclose informa-
tion or documents that are obtained
during any investigation unless (1)
DOE directs or authorizes the public
disclosure of the investigation; (2) the
information or documents are a matter
of public record; or (3) disclosure is not
precluded by the Freedom of Informa-
tion Act, 5 U.S.C. 552 and 10 CFR part
1004.

(g) During the course of an investiga-
tion any person may submit at any
time any document, statement of facts
or memorandum of law for the purpose
of explaining the person’s position or
furnish evidence which the person con-
siders relevant to a matter under in-
vestigation.

(h) If facts disclosed by an investiga-
tion indicate that further action is un-
necessary or unwarranted, the inves-
tigative file may be closed without
prejudice to further investigation by
the DOE at any time that cir-
cumstances so warrant.

§218.41 Violations.

Any practice that circumvents, con-
travenes or results in the circumven-
tion or contravention of the require-
ments of any provision of this part 218
or any order issued pursuant thereto is
a violation of the DOE regulations
stated in this part and is unlawful.

§218.42 Sanctions.

(a) General. Any person who violates
any provisions of this part 218 or any
order issued pursuant thereto shall be
subject to penalties and sanctions as
provided herein.

(1) The provisions herein for pen-
alties and sanctions shall be deemed
cumulative and not mutually exclu-
sive.

(2) Each day that a violation of the
provisions of this part 218 or any order
issued pursuant thereto continues shall
be deemed to constitute a separate vio-
lation within the meaning of the provi-
sions of this part relating to fines and
civil penalties.

(b) Penalties. (1) Any person who vio-
lates any provision of part 218 of this
chapter or any order issued pursuant
thereto shall be subject to a civil pen-
alty of not more than $5,500 for each
violation.
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